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NEED OF A CONSTITUTION

 The constitution provides a set of basic rules that allow for minimal 

coordination amongst members of a society.

 It specifies who has the power to make decisions in a society. 

 It decides how the government will be constituted.

 It set some limits on what a government can impose on its citizens. 

 These limits are fundamental in the sense that government may never 

trespass them.
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Constitutions limit the power of government in many ways:

 By specifying certain fundamental rights/ a basic cluster of rights that

all of us possess as citizens and which no government can ever be

allowed to violate.

 Citizens will be protected from being arrested arbitrarily and for no

reason. This is one basic limitation upon the power of government.

 Citizens wi.0ll normally have the right to some basic liberties: to

freedom of speech, freedom of conscience, freedom of association,

freedom to conduct a trade or business etc.

 In practice, these rights can be limited during times of national

emergency and the constitution specifies the circumstances under

which these rights may be withdrawn.
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THE AUTHORITY OF A CONSTITUTION:

 Mode of promulgation determines the legitimacy of the constitution i.e. Who

crafted the constitution and how much authority did they have?

 Constitutions crafted by military leaders or leaders who are not popular and

do not have the ability to carry the people with them are defunct.

 The most successful constitutions, like India, South Africa and the United

States, are constitutions which were created in the aftermath of popular

national movements.

 The Indian Constitution drew enormous legitimacy as it was drawn up by

people who enjoyed immense public credibility.
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THE AUTHORITY OF A CONSTITUTION comes from:

Balanced institutional design:

 It fragments power in society intelligently so that no single group can

subvert the constitution. Ex.- The Indian Constitution horizontally

fragments power across different institutions like the Legislature, Executive

and the Judiciary and even independent statutory bodies like the Election

Commission.

 Another important aspect of intelligent institutional design is: that a

constitution must strike the right balance between certain values, norms

and procedures as authoritative, and at the same time allow enough

flexibility in its operations to adapt to changing needs and circumstances.

 Too rigid a constitution is likely to break under the weight of change; too

flexible, will give no security, predictability or identity to a people.
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MAKING OF THE INDIAN CONSTITUTION

 Formally, the Constitution was made by the Constituent Assembly

which had been elected for undivided India.

 It held its first sitting on 9 December 1946 and reassembled as

Constituent Assembly for divided India on 14 August 1947.

 Its members were chosen by indirect election by the members of the

Provincial Legislative Assemblies that had been established under the

Government of India Act, 1935.

 The Constituent Assembly was composed roughly along the lines

suggested by the plan proposed by the committee of the British

cabinet, known as the Cabinet Mission.
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CABINET MISSION PLAN

 Each Province and each Princely State or group of States were allotted seats

proportional to their respective population roughly in the ratio of 1:10,00,000.

 As a result the Provinces (that were under direct British rule) were to elect 292

members while the Princely States were allotted a minimum of 93 seats.

 The seats in each Province were distributed among the three main communities,

Muslims, Sikhs and general, in proportion to their respective populations.

 Members of each community in the Provincial Legislative Assembly elected their

own representatives by the method of proportional representation with single

transferable vote.

 The method of selection in the case of representatives of Princely States was to be

determined by consultation.
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COMPOSITION OF THE CONSTITUENT ASSEMBLY 

 As a consequence of the Partition the number of members in the Assembly

was reduced to 299.

 The Constitution was adopted on 26 November 1949.

 284 members were actually present on 24 January 1950 and appended their

signature to the Constitution as finally passed.

 The Constitution came into force on 26 January 1950.

 The Assembly held eleven sessions covering a total of 165 days, spread over

two years and eleven months. Its sessions were open to the press and the

public alike.
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SALIENT FEATURES OF THE CONSTITUTION AND THEIR SOURCE
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PREAMBLE

WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute

India into a SOVEREIGN SOCIALIST SECULAR DEMOCRATIC

REPUBLIC and to secure to all its citizens:

JUSTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status and of opportunity;

and to promote among them all FRATERNITY assuring the dignity of

the individual and the unity and integrity of the Nation;

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of

November, 1949, do HEREBY ADOPT, ENACT AND GIVE TO

OURSELVES THIS CONSTITUTION.
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PREAMBLE: WHETHER PART OF THE CONSITUTION

 In the case law of Berubari (1960), it was held by the Supreme Court that the

preamble cannot be the part of the Indian Constitution.

 But this decision was negated by giving effect to the decision of Kesavanada
Bharati vs. State of Kerala (1973) where the Supreme Court gave a verdict stating

that preamble is the significant part of the Indian Constitution because it was

separately passed after the enacting provisions had been passed.

 Preamble can be amended but the basic structure of the Preamble cannot be

altered.

 Till date there has been only one amendment in the Preamble of the Constitution

on December 18, 1976, when an emergency was declared in India during the

Indira Gandhi Government. In this amendment the words “socialist” and “secular”
were added and words unity and integrity of Nation were inserted in place of

unity of nation.
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PREAMBLE AS AN AID TO INTERPRETATION

 Reference can be made to the Preamble for the purpose of construing

when the words of a statute or the Constitution are ambiguous and

are admitted.

 The Preamble can also be used to shed light on and clarify obscurity in

the language of a statutory or, constitutional provision.

 When, however, the language of a section or article is plain and

suffers from no ambiguity or obscurity, no gloss can be put on the

words of the section or article by invoking the Preamble.

 Preamble is not a source of power nor a source of limitation. The

source of Constitution is in the words ‘We the People’.
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